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(hereinafter "the Act") enumerates the rights of American workers to organize and engage in concerted activities for mutual aid and comfort. These rights are the cornerstone of this nation's labor law and policy. One of the most important of those rights is the right to request and receive the aid of a coworker representative in a disciplinary meeting. The watershed Supreme Court decision in NLRB v. Weingarten 2 held that workers who reasonably believe that a meeting with their employer could lead to discipline have a right to be accompanied by a union representative. 3 The National Labor Relations Board (hereinafter "the Board"), the agency charged with interpreting and administering the Act, has vacillated through the years on the question of whether that right extends to workers in workplaces without an exclusive bargaining representative. 4 Since 2004, the Board has taken the position that unrepresented workers do not have a right to a coworker witness or representative to accompany them to investigatory meetings. 5 However, that position is incompatible with both the Weingarten decision and the language of the Act itself. It follows that the Board should reverse its position and hold that an employer violates Section 8(a)(1) of the During the course of negotiations, the union's recording secretary, who was employed as a cam inspector, filed a grievance complaining that, while men were allowed to smoke on the factory floor, women were not. 8 Of the eight women who worked as cam inspectors, only three had been union supporters in the election, which had caused some conflict on the shop floor. When the employer's labor relations officer decided to allow the female inspectors to smoke on the shop floor, he left it to the recording secretary to inform her coworkers, in the hopes that the good news would mend the rift between them. 9 Unfortunately, the news only deepened the conflict, and the employer requested a meeting with the recording secretary to discuss the issue. 10 The secretary requested that a fellow union member be allowed to accompany her, and when the employer denied the request, she refused to meet with employer alone and was promptly discharged for insubordination.
11
The Board did not specifically address the right to a representative in disciplinary meetings in the framework of Section 7 rights and held that because the subject of the meeting was a matter concerning prior dealings with the union as the exclusive bargaining representative, the employer's refusal to allow a representative interfered with the union's right to bargain over changes to the terms and conditions of employment and was therefore a violation of Section 8(a)(5) 12 of the Act. 13 The Board applied a different analysis in Dobbs Houses, holding that a worker had a right to a representative only in "exceptional circumstances." 14 The Board failed to indicate any standard, however, to determine whether a particular circumstance is exceptional. 15 In a series of cases in the late 1960s, the Board issued a series of narrow, factbased holdings resting on Section 8(a)(5) of the Act, giving represented workers the right to a representative depending on whether the subject matter of the meeting could be characterized as a disciplinary meeting tantamount to bargaining over the worker's terms and conditions of employment, which would invoke the right to a representative, or an investigatory meeting involving only fact finding which therefore would not invoke Section 8(a)(5) protection. 16 
B. A Standard Emerges
That distinction proved to be meaningless because the question hinged on the proffered intent of the employer, which allowed employers to classify almost any meeting as investigatory to avoid having to deal with a representative.
17
In 1969, in Texaco Inc., Los Angeles Sales Terminal, the Board adopted a test that rested on the objective manifestation of the employer's purpose rather than the employer's professed purpose. 18 It held that if the employer's conduct was such that the worker 12 Section 8(a)(5) of the Act is the unfair labor practice of an employer refusing to bargain with a certified labor organization. 13 Id. at 1033-34. The Seventh Circuit refused to enforce the order, holding that employees have a right to a union representative only when the meeting is held to discuss a formal grievance. NLRB v. Ross Gear & Tool Co., 158 F.2d 607 (7th Cir. 1947). The Board has followed a policy of non-acquiescence with regard to Circuit Court decisions since the 1940s. See Acme Industrial Police, 58 N.L.R.B. 1342, 1344-45 (1944 would reasonably believe that discipline would be forthcoming, the right to a representative would materialize, and a denial of the right would violate Sections 8(a)(1) and 8(a)(5) of the Act.
19
In Quality Manufacturing, a worker was terminated for insubordination after refusing to meet with the employer without a union representative. 20 The Board found that the employer had violated the Act, holding that the employer's refusal to allow a union representative violated Section 8(a)(1) because it interfered with the worker's Section 7 right to "engage in concerted activities for the purpose of . . . mutual aid or protection."
21
The Fourth Circuit refused to enforce the decision, holding that the Board could not reverse its own precedent that located the right to a representative in Section 8(a)(5) of the Act, effectively "rearrang[ing] employeremployee relations to suit its every whim."
22
In Mobil Oil Corp., 23 decided while Quality Manufacturing was pending before the Fourth Circuit, the Board again applied the Texaco objective rule, holding that the employer had violated Section 8(a)(1) by refusing workers access to a union representative during an investigatory meeting that uncovered information leading to termination and again failing to find a violation of Section 8(a)(5).
24
The Seventh Circuit refused to enforce the decision, holding that the Section 7 protections were intended only to protect organizing activities intended to economically pressure the employer and did not apply to investigatory or disciplinary meetings.
25

C. The Supreme Court Upholds the Board's Interpretation
In J. Weingarten Inc., the employer, who operated a chain of lunch counters, had accused a worker of stealing approximately two dollars' worth of chicken.
26
After repeatedly refusing to allow a union representative at the investigatory meeting, the employer elicited a tearful confession that the only thing she had taken from the restaurant without paying was her daily free lunch, which, unbeknownst to 19 Id. Denying a representative to such a worker prevents the worker from engaging in a "concerted activity [that furthers] mutual aid and protection" and therefore "interferes with . . . the rights guaranteed in Section 7" in violation of Section 8(a)(1).
32
The Court reasoned that: An employee's right to union representation upon request is based on Section 7 of the Act which guarantees the right of employees to act in concert for "mutual aid and protection." The denial of this right has a reasonable tendency to interfere with, restrain, and coerce employees in violation of Section 8(a)(1) of the Act. Thus, it is a serious violation of the employee's individual right to engage in concerted activity by seeking the assistance of his statutory representative if the employer denies the employee's request and compels the employee to appear unassisted at an interview which may put his job security in jeopardy. 33 The Court's holding limited the right to a representative in three ways, requiring that the worker specifically request a representative, that the worker reasonably 27 Id. at 448. believe that meeting could result in discipline (allowing the employer to omit the investigatory meeting from the investigation entirely), and specifically stating that the employer has no duty to bargain with the representative. 34 The Court emphasized that the right to request a representative was "within the literal meaning of Section 7 that [e]mployees shall have the right . . . to engage in . . . concerted activities for the purpose of . . . mutual aid and protection."
35
D. Post Weingarten Application of the Right to Non-union Employment Situations
The Weingarten decision itself was in the context of an exclusive bargaining representative relationship. However, the holding was premised on the right to engage in concerted activities for mutual aid and comfort, a right that applies to all workers covered by The Act regardless of their representation status.
In 1982, the Board Ruled that Workers Can Invoke the
Weingarten Right Regardless of the Presence of an Exclusive Bargaining Representative
The NLRB first addressed the issue of whether Weingarten rights apply to workers not represented by an exclusive bargaining agent in Materials Research, 36 where a worker was disciplined for demanding representation in an investigatory meeting. 37 The Board held that requesting representation is within the literal language of Section 7. 38 The Board reasoned that exercise of the Weingarten right by unrepresented workers serves the broader purposes of guarding against unjust or arbitrary employer action and assuring other workers that they too would be able to engage the concerted aid of their coworkers if necessary. 39 The Board emphasized that the Supreme Court found the locus of the right in Section 7, which applies to all workers, union or not, rather than Sections 8(a)(5) and 9(a), which apply to mandatory bargaining with exclusive representatives. 
43
The Ninth Circuit declined to enforce DuPont I, holding that the activity in question did not qualify as concerted activity because the worker's request for "any" coworker to witness the meeting in question was found to be a single act by the worker rather than a collective action protected by Section 7. 44 In contrast, the Third Circuit, in reviewing DuPont II, held that the reasoning in Weingarten foreclosed the narrow reading of concerted activity adopted by the Ninth Circuit and that extending Weingarten rights to unrepresented workers would further the purposes of the Act by building "solidarity and vigilance among employees in the absence of a Union" and "help to eliminate the inequality of bargaining power between employees and employers." 45 DuPont filed a petition for rehearing en banc, and the Court requested an answer to the petition from the Board.
46
At the Board, however, the newly-appointed Chairman of the Board had stripped general counsel of the power to seek enforcement of Board decisions in federal court and had transferred that authority to the Solicitor's Office. 47 The Board then directed the Solicitor's Office to file a motion to vacate the decision that had vindicated the Board and remand the matter to the Board for further consideration. 48 The Third Circuit granted the motion, allowing the newly-appointed Board to have a "do-over" of the DuPont decision. during an ongoing union organizing campaign, one of the pro-union workers was suspected of falsifying documents to cover up theft of company time. 51 When called into a meeting to discuss the documents, he requested that the international representative from the union conducting the organizing campaign be included in the meeting as his union representative.
52
The manager refused to allow the union representative or any other witness, proceeded with the meeting, and discharged the employee at the meeting's conclusion. 53 The Board held that forcing employers of unrepresented employees to allow a Weingarten representative would be tantamount to forcing the employer to engage with employees only on a collective basis in investigatory meetings. 54 The Board reasoned that such engagement would "wreak havoc with fundamental provisions of the Act" because "the converse of the rule that forbids individual dealing when a union is present is the rule that, when no union is present, an employer is free to deal with its employees on an individual, group, or wholesale basis." 
59
The Board was correct that all three cases discuss forbidding individual dealings with an employer regarding terms and conditions of employment when a union is present. However, the converse principle that in the absence of a union, the employer is free to deal with employees on an individual basis in all matters relating 50 In Emporium Capwell, the union represented employees who were unsatisfied with the antidiscrimination procedures in their collective bargaining agreement and instituted a picket and boycott against the employer in an attempt to bargain about the issue separately from the union. 62 The Court held that the discharges were legal despite the fact that the activities involved would have been protected concerted activity under Section 7 in the absence of an official bargaining representative because, in a unionized setting, they were disruptive to the "orderly collective bargaining process contemplated by the act."
63
The Board extended the Court's reasoning and held that the scope of Section 7 protections can vary depending on whether or not the employees are exclusively represented. 64 The Board highlighted that in workplaces with an exclusive bargaining representative, union representatives have a duty to represent the interests of the entire bargaining unit, rather than simply the employee being interviewed. 65 Id. at 231-32. 66 The Board considered "dealing with" to be tantamount to "bargaining with." Sears, 274 N.L.R.B. at 244. The Board made no mention that the Weingarten decision specifically held that, even in the context of an exclusive bargaining relationship, the employer has no obligation to bargain during the investigatory process, but rather emphasized that being required to allow a representative would force the employer to "deal with" employees on a collective basis. Id. at 231. On rehearing, the Board reformulated the Sears rule, holding that while either interpretation of Section 7 would be permissible, extending Weingarten rights to workers without an exclusive representative would create practical difficulties in labor relations, and therefore the Sears interpretation was preferable.
72
The Board, in asserting an attempt to balance the "conflicting interests of labor and management," reasoned that the extension of Weingarten rights to workers without an exclusive representative weighed more heavily against employer's interests than the exercise of Weingarten rights by exclusively-represented employees. 73 The Board opined that the presence of a trained union representative could benefit the employer by lessening the possibility of a long and costly formal grievance procedure, whereas an untrained coworker witness would be less likely to be helpful in resolving the issue. The Board also reasoned that a union representative would represent the interests of the entire bargaining unit, and thus better serve the interests of the employees than a coworker witness. 76 Finally, the Board reasoned that because the existence of the Weingarten right can disincentivize the employer from conducting an investigatory interview at all in order to avoid dealing with the Weingarten representative, unrepresented employees would lose the opportunity to tell their side of the story and have no recourse if the employer got it wrong because they typically lack any form of formal grievance structure. 77 In balancing the competing interests of the employee and the employer, the Board concluded that the advantages of the Weingarten right as applied to exclusively-represented workers were largely absent when applied to workers without such exclusive representation. 78 Therefore, although extension of the right to all workers would be permissible under the Act, it would be preferable for policy reasons not to do so. 79 The Board has never revived the initial Sears position that the Act precludes Weingarten rights for unrepresented workers.
The Board Reverts to the Position that Weingarten
Rights Are Not Contingent on Exclusive Representation
Five years later in Epilepsy Foundation, the Board returned to the rule from Materials Research.
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The employer had discharged two employees for refusing to meet individually to discuss a memo they had authored, asserting that they no longer required the supervision of their immediate supervisor, who they believed was disruptive to their work. 81 In overruling DuPont III, the Board rejected as speculative the rationale that non-exclusive representatives would be less skillful (and therefore less helpful to both the fellow workers and the employer interest in efficiency), and that the right to a representative would function as a detriment to workers by disincentivizing the employer from getting the aggrieved worker's side of the story 75 Id. at 629. The Board also noted that the DuPont III holding that the lack of a legal obligation to represent the entire work force meant that the representative would not be motivated to forward collective interests was purely speculative, and that the workers involved are free to strategically decide whether to request a representative. 83 Finally, the Board revived the rationale from Materials Research, holding that Weingarten rights derive from Section 7, which is applicable to all workers, regardless of whether they have an exclusive bargaining representative. 84 On appeal to the D.C. Circuit, the Court upheld the extension of Weingarten rights to workers without an exclusive representative, reasoning that the mere presence of a coworker may function to dissuade an employer from treating a worker unfairly. The Board reversed course yet again in IBM Corp.
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The employer had received a letter from a former worker complaining of harassment and proceeded to interview three workers regarding the incident.
87
A second round of individual interviews was scheduled, and all three workers requested to have a coworker witness or lawyer present, which the employer refused. 88 The three workers were subsequently discharged.
89
The Board, emphasizing that it was choosing between two permissible interpretations, held that Weingarten rights do not extend to workers without an exclusive bargaining representative.
90
The Board rested its holding on the contention that employers faced an increasing number of investigatory interviews because of the proliferation of laws governing workplaces, the rising level of workplace 82 Id. at 679. 83 Id. The Board contended that workers' ability to be assisted by a coworker in such an interview would unfairly burden the employer.
92
It went on to reiterate the speculative considerations from DuPont III, reasoning that because coworker representatives do not represent the entire workforce, they cannot safeguard the collective interests of their coworkers.
93
The Board further held that because a coworker lacks the legal status of a union representative and possesses less "knowledge of the workplace and its politics," a coworker would not be able to further the purpose of the Act by reducing the imbalance of power between the employer and the workers. 94 The Board repeated, without addressing or responding to the criticism expressed in Epilepsy Foundation, the rationale that coworkers are less likely to be skilled representatives than trained union representatives, and therefore do not serve to balance the interests of the workers and the employer in the same way a trained union representative would.
95
The final factor the Board weighed was the idea that the presence of a coworker with no fiduciary duty of confidentiality could both potentially stifle the worker being interviewed from disclosing sensitive or confidential information, as well as risk disclosure of confidential information outside of the investigatory interview to third parties. 96 The Board did not discuss whether the lack of any fiduciary duty or confidentiality to the investigated employee on the part of the employer would have a similar stifling effect.
The Board held, on balance, that the above four factors weighed more heavily towards the interest of the employer's right to "conduct prompt, efficient, thorough, and confidential workplace investigations" than the worker's right to "a coworker's presence [ In Wal-Mart Stores, Inc., a worker requested a coworker witness before an investigatory meeting.
98
The employer denied the request. The worker proceeded to participate in the interview, though unhelpfully. 99 The next day, the employer again requested to interview the worker without a coworker witness.
100
The worker refused to attend the interview, and the employer then terminated him. 101 In applying IBM, the Board remanded the case to an administrative law judge to make a factual determination as to whether the discharge was for requesting a coworker witness on the first day (which remains protected under IBM Corp.) or refusing to participate in the interview without a witness on the second day (which would not be protected under IBM Corp.).
102
On remand, the administrative law judge held that the worker's conduct was such that he would have been terminated regardless of the refusal to proceed with the interview, and therefore his termination would not be a Section 8(a) (1) violation under the IBM rule.
103
In reviewing the new findings from the administrative law judge, the Board decided that because both parties had relied on Epilepsy Foundation at the time the termination occurred, it would be manifestly unjust to apply IBM retroactively and that the conduct of the employer had violated Section 8(a)(1) at the time.
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E. The IBM Holding Is Contrary to Weingarten, Incompatible with the Act, and Premised on Either False or Speculative Policy Considerations
Both a plain reading of the Act and fidelity to the spirit of the Act require the conclusion that the Weingarten decision extends to all workers without reference to The Supreme Court held in Weingarten that the right to a representative "falls within the literal wording of Section 7 of the Act." Specifically, "employees shall have the right . . . to engage in . . . concerted activities for the purpose of mutual aid and protection." 105 The act of representing a fellow worker in an investigatory interview is a concerted act because it involves more than one person acting in concert. It is "for the purpose of mutual aid and protection" because it deters the employer's ability to treat the interviewee unfairly. Indeed, as the dissent noted in IBM, "it is hard to imagine an act more basic to mutual aid or protection than turning to a coworker for help when faced with an interview that might end with . . . being fired." The holdings in IBM and DuPont III relied on the proposition that the Section 7 rights of workers need to be balanced against the interests of employers.
108
This reasoning turns Section 7 on its head. The Board rested its contention that Section 7 rights are balanced with employer rights by citing to dicta in Weingarten discussing deference to the Board. 109 To further support its contention, the Board also cited the Supreme Court decision in Republic Aviation Corp v. NLRB., 324 U.S. 793 (1945), which held that a company rule forbidding distribution of any "handbills or posters, or any literature of any description" on company property could properly be applied to union literature as well. Id. at 797-98. However, the Board misreads Republic; the employer's rule was permissible because it pertained to the form of the message rather than the identity of the speaker, whereas extending Section 7 rights differently based on the representational status of a worker involves exactly the identity based discrimination that the Court reviled. Id. at 798. The IBM Board's analysis misconstrues, and is at odds with, the precedents cited. Contrary to the holdings of IBM and Du Pont III, the best reading of Section 7 is the plain meaning, which is that all workers are entitled to the protections afforded by Section 7. As such, "the sole function of the court is to enforce it according to its terms." One of the primary purposes of the Act, articulated in Section 1, is to address the "inequality of bargaining power between employees . . . and employers."
111
The Board in IBM arrived at the rather remarkable conclusion that Weingarten should not extend to unrepresented employees because a coworker lacks the legal rights of a union steward and has "less knowledge of the workplace and its politics."
112
The thrust of the Board's reasoning was that because a union steward has certain legal rights that a "mere" coworker lacks, the union steward is able to balance the inequality of bargaining power, but the non-steward representative cannot. However, the contrary is a far more reasonable conclusion. Because workers without an exclusive representative lack many of the protections enjoyed by workers with a collective bargaining agreement, exercise of the Weingarten right is one of the only protections that an unrepresented worker could have to "level the playing field."
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Simply because the non-steward representative balances the scales less does not mean that the non-steward representative does not balance them at all. Such reasoning fundamentally confuses the efficacy of the exercise of a right with its existence.
Furthermore, the Board's contention that a coworker would lack knowledge of the workplace that a union steward would possess does not stand up to scrutiny, as stewards typically are coworkers first and stewards second. Moreover, their knowledge of the workplace conditions and politics derives from their experience in the workplace. The policy arguments relied upon in DuPont and IBM to deny workers without an exclusive representative Weingarten rights rest on factual assumptions that can at best be described as speculative when applied generally and manifestly false when applied to actual events in the workplace.
a. The Societal Changes that the IBM Board Contended Require Removing the Impediment of the Weingarten Right Do Not Actually Impact Workplaces in a Meaningful Way First, the Board asserted that because of a variety of factors, including proliferation of workplace regulation, increased workplace violence, corporate abuse and fiduciary lapses, and the September 11, 2001 attacks, the need for investigatory meetings has increased in the American workplace, and that any continued enjoyment of Weingarten rights by unrepresented employees would impede employers from being able to conduct efficient investigations.
114
The Board offered no evidence, empirical or otherwise, to support the assertions that employers faced an increasing need to conduct workplace investigations, nor any plausible chain of reasoning to connect the factors asserted to workplace investigations. Contrary to the IBM Board's assertions, workplace violence declined by 62% in the nine-year period preceding the IBM decision, and a further 35% between 2003 and 2009. 115 Furthermore, approximately 75% of workplace violence is perpetrated by nonemployees and would not have an impact at all on the necessity of performing workplace investigations.
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Nor is the connection between the supposed need to curtail Weingarten rights and corporate or fiduciary lapses at all apparent. As the dissenters in IBM noted, the cause of the financial malfeasance the Board appears to have been referring to were "concentrated in the executive suite, not the employee cubicle of the factory floor."
117
To cynically use such events as a reason to limit the rights of workers not only 114 Id. at 1291. The holding that some sense of pervasive uncertainty regarding national security should function to restrict the ability of a worker to seek and acquire the aid of a coworker in an investigatory interview not only makes a mockery of any semblance of logical inference, it is utterly antithetical to any rational conception of American freedom. 120 Additionally, the Board's conception that its holding was issued in uniquely "troubled times" ignores the social and political turmoil in the years leading up to the Weingarten decision itself, including dramatically higher crime rates, the bombing of the U.S. Capitol Building, and the seizure of the Statue of Liberty by antiwar protestors. Workers having the right to request a coworker representative would not create any sort of substantial burden on employers, as workers must still explicitly request a coworker and reasonably believe that the meeting could lead to discipline. Furthermore, since Weingarten was decided in 1972, there is no evidence that employers with an exclusive bargaining relationship have been appreciably impeded from conducting effective investigatory interviews. As such, there is no reason to believe that in minority union shops or non-union shops the employer's ability to conduct investigatory interviews would be impeded. The IBM Board reasoned that because coworkers do not have a legal duty of fair representation, they could not safeguard the collective interests of the entire bargaining unit, in part because the Board believed it was speculative to think that a coworker would look beyond the immediate issue to any collective interest. 122 Interestingly, the Board did acknowledge that a coworker acting as a witness would lend support to the worker being interviewed, though they offer no explanation as to how that does not constitute concerted activity for the purpose of mutual aid. 123 Moreover, the idea that a coworker would not act to further a collective interest, as a steward would, is at least as speculative as the idea that they would. The IBM Board also expressed concern that the coworker witness may be a "co-conspirator" in the activity giving rise to the interview, and that co-conspirators representing each other could make it more difficult to arrive at the truth. 124 However, the same situation could as easily arise in a unionized workplace, and the Board has held that in such a case the worker requesting representation does not have an unlimited right to insist on a particular coworker. The IBM Board further reasoned that because coworker witnesses lack the training that union stewards receive, they would not assist in efficient resolution of disputes in investigatory meetings, which would serve neither the interest of the employer nor the worker.
126
This reasoning again turns Section 7 on its head; Section 7 protects the rights of workers, not an employer's interest in efficient operation. Additionally, even if one were to assume that coworker witnesses would be less 122 (2003) . Chairman Battista, who coauthored the majority opinion in IBM, also co-authored the majority opinion in Int'l Bhd. of Elec. Workers ten months earlier, and was surely aware that the supposed problem of "co-conspirator representative" had already been resolved. The Board reasoned that a coworker's lack of a fiduciary duty or duty of confidentiality would stifle the worker being interviewed from revealing confidential or sensitive information. 127 However, employers have no generalized duty of confidentiality to their employees, and if the worker being interviewed reasonably believes discipline could result from the interview, the worker would be more stifled by the manager's presence than the coworker that was chosen by the worker. Additionally, if the interview turned out to involve sensitive information, the interviewee could always withdraw the Weingarten invocation before continuing the meeting.
The Supreme Court has already rejected reasoning similar to the Board's in the context of federal employee labor relations in NASA v. Federal Labor Relations Auth. 128 The Court held that the employer's legitimate concerns regarding confidentiality did not outweigh the plain reading of the worker's right to receive assistance in a meeting the worker reasonably believes could result in discipline. 129 The court noted that the right to a representative "provides a procedural safeguard to employees under investigation . . . and the mere existence of the right can only strengthen the moral of the . . . workforce." Finally, the IBM rule is unworkable. When the Board applied IBM in Wal-Mart Stores Inc., it was forced to reach the incongruous conclusion that a worker is protected by Section 7 when requesting a coworker witness, but that the employer need not accede to such a request. 131 The holding that requesting assistance is a protected concerted activity under Section 7 but actually receiving assistance is not 127 Id. at 1293. 128 NASA v. Fed. Labor Rels. Auth., 527 U.S. 229 (1999). 129 Id. at 244. 130 Id. 
